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Chapter 21/Media Law

Lesson #21: No other business in the U.S. enjoys specific constitutional protection.

First Amendment to the U.S. Constitution (1791):

“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people to peaceably assemble, and to petition the Government for a redress of grievances.”

U.S. law protects the press to ensure “the unfettered interchange of ideas for bringing about the political and social changes desired by the people.”

The free flow of ideas is necessary in a democracy because people who govern themselves need to know about their government and about those who run it.

Today there is intense debate whether blogs should be considered journalism and what constitutional protections might apply to them.

1966 – Congress passed the Freedom of Information Act (FOI) to help people find out what is happening in federal agencies.  It was amended in 1996 by the Electronic Freedom of Information Act (EFOI) to improve access to computerized government records.  All 50 states have similar open-record laws.

The federal, and all 50 state governments, also have open-meeting laws (sunshine laws) requiring the public’s business to be conducted in public.  All of these laws contain exemptions that keep some meetings private.

Most laws limiting the absolute principle of freedom of the press deal with libel, resulting from the desire of legislatures and courts to help individuals protect their reputations.

Libel: written (or published) words that do damage to a person’s reputation caused by a false written statement that brings the person intro hatred, contempt of ridicule, or injuries his or her business or occupational pursuit

Truth is a complete defense for libel!

Slander: spoken words of limited reach

Courts use four categories to decide if someone’s reputation has been damaged in the press:

1. Accusing someone of a crime

2. Damaging a person in his/her public office, profession or occupation

3. Accusing a person of serious immorality

4. Accusing someone of having a loathsome (i.e., contagious) disease

Three traditional defenses against libel:

1. Truth – burden of proof is on the plaintiff, but the reporter is still responsible to seek the truth in every possible way.  Courts will usually accept substantial truth as a defense, i.e., you must be able to prove the essential elements of what you write.

2. Privilege – relates to the 3 branches of government; legislators, judges & government executives have absolute privilege to say anything – true or false – when acting in their official capacities.  Participants in a judicial proceeding also have absolute privilege to make false or defamatory statements about another person during the proceeding.  Reporters have qualified privilege, or conditional privilege, to report what the public officials said.  Reporters have a qualified privilege to report unofficial statements.

3. Fair comment & criticism – courts protect writers commenting on or criticizing people in the public eye (actors, athletes, celebrities); reviews of books, movies or plays, or sports columnists, are thus protected as long as they don’t misstate facts

Additional Constitutional defenses against libel:

1. Actual malice test – a public official can’t recover damages from the press unless he/she can prove the press knew the published material was false, or that the story was printed with reckless disregard of whether or not it was true.  In 1967 actual malice was extended to include not only public officials but also public figures (those in the public eye but not in public office). *
2. Negligence – most states require the press to use the same care in gathering facts & writing stories that any reporter would use under similar circumstances

* Public figure: Someone in the public eye, but not in public office.  Someone who has assumed a role of special prominence in the affairs of society; someone with pervasive power or influence in a community; a person who has thrust him/herself into the forefront of a particular public controversy in order to influence the resolution of the issues involve.

A private individual is not automatically transformed into a public figure merely by becoming involved in or being associated with a matter that attracts public attention.  Generally private individuals have more protection if a media outlet damages their reputation than a public figure or public official.
Citizen Journalists:

Bloggers should exercise the same standards of fairness & accuracy as traditional reporters.

Invasion of Privacy: a violation of a person’s right to be left alone.  Possible scenarios:

· You physically intrude into a private area to get a story or picture (think trespass)

· You publish a story or photo about something misleading, thus portraying the person in a “false light”

· You disclose something about an individual’s private affairs that is true but also offensive to people of ordinary sensibilities (morbid & sensational prying into private lives)

Appropriation: a form of invasion of privacy in which someone’s name or photo is used in an advertisement or similar purposes of trade without authorization

Danger Areas Regarding Privacy:

· Trespassing on private property – you may not enter private property without permission of the owner or renter, even if police say it’s OK

· Portraying someone in a false light – courts will not protect reporters who invade someone’s privacy by publishing misleading information about the person

· Causing unwanted publicity that is offensive to a person of ordinary sensibilities – for privacy to be invaded there must be a morbid and sensational prying into private lives

The USSUPCO held in 1975 & 1989 that truthful reporting of the name of a rape victim is permitted.

In 1976 & 1979 the SUPCO upheld the right of the press to publish the names of juveniles involved with the law because the information was truthful and of public significance.

Protection of Sources & Notes:

A reporter’s ability to gather information would be compromised if sources knew that their identities could be made public, so most reporters resist if a court attempts to force them to disclose sources.

Shield laws – As of 2012, 41 states have them to protect reporters; New Hampshire’s Supreme Court has recognized a qualified constitutional privilege to withhold the identity of confidential news sources.  In essence, our Legislature has said we don’t need a shield law because reporters already are protected.  Further, they have recently ruled that websites deserve the same protection as newspapers.

1980 – Congress passed the Privacy Protection Act, declaring law enforcement can not use search warrants to search newsrooms.  Rather, they must obtain subpoenas for documents, which instruct reporters & editors to turn over certain material at a predetermined time and place.  Officials may obtain a warrant to search a newsroom if a reporter is suspected of being involved in a crime or if immediate action is needed to prevent bodily harm.

· Search warrant: police officers can knock on the door and gain immediate access to information & documents

· Subpoena: officers can’t search the newsroom; reporters are given time to challenge a subpoena in court.

The best way to avoid a confrontation with the courts is not to promise your news sources confidentiality!

There is natural friction between the 1st Amendment right to a free press and the 6th Amendment right to a fair trial & impartial jury.

The 1st Amendment prevents the government from conducting its business in secret.

Today 47 states allow cameras in at least some courtrooms.  They are also permitted in lower federal courts but are excluded from the U.S. Supreme Court.

Copyright law ensures compensation to authors for contributing to the public good by publishing their works.  Key elements include:

· Copyrightable works are protected from the moment they are fixed in tangible form, whether published or unpublished

· Copyright protection begins with a work’s creation and endures for 70 years after the author’s death

· Works for hire and anonymous or pseudonymous works are protected for 95 years from publication or 100 years from creation, whichever is shorter

· The fair use limitation is governed by four factors:

1. Purpose & character of the use

2. Nature of the copyrighted work

3. Size & significance of the portion relative to the work as a whole

4. Effect on the potential market for, or value of, the copyrighted work

To receive copyright protection an author or publisher must:

· Publish or reproduce the work with the word “copyright” of the symbol ©, the name of the copyright owner and the year of publication

· Deposit two copies of the work with the Library of Congress within 3 months of publication

· Register the work at the Library of Congress and pay a $35 fee

Broadcasters need only make a simultaneous recording of live broadcasts in order to receive copyright protection.  Because a digital form is a “fixed” form, editors of online newspapers already meet that copyright requirement.

Using online content without permission raises significant copyright issues, though the courts are still wrestling with how the fair use doctrine applies to online usage.

A 2001 USSUPCO ruling gave freelance writers the power to decide whether their articles sold to print publications may be reproduced electronically online.  Freelance authors must be paid if their articles are redistributed online.
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