Supplemental - Chapter 11

PR and the Law

Laws governing PR vary from country to country.  Most PR practitioners in independent practice have their own attorneys.

Liabilities of Practicing PR:

1. Normal legal exposure – like that encountered by any other person, including civil, criminal or conspiracy

2. Work-oriented legal exposure – found in the normal course of PR or publicity activity

3. Extraneous legal exposure – anything from testifying as an expert witness… to getting sports event tickets for a client…to registering as a lobbyist with the legislature…to reporting income & expenses from such activity

Organizations are responsible for anything done by their contract workers.  “Work for hire” is considered the same as “in-house” work.

Civil suits – copyright infringements…accidents during plant tours…dealings with government agencies (SEC, FTC, FDA, ICC).

Examples that could result in fines or court action:

· A press release may violate SEC regulations, causing the company’s stock to be closed for trading.

· A carelessly worded advertisement.

· Failing to disclose certain information as a matter of compliance.

· Internal correspondence reflecting the company’s position on labor negotiations becomes public.

Criminal actions – bribery…price fixing…mail fraud…securities manipulation …perjury…conspiracy.

Examples that could result in a conspiracy charge:

· PR practitioner participates in an illegal action.

· Counsels, guides & directs the policy behind it.

· Takes a large personal part in it.

· Sets up a propaganda agency to fight enemies.

· Cooperates to further it.

Kinds of Legal Cases PR practitioners might get involved in:

1. Big case – antitrust actions…a labor relations hearing involving thousands of employees…product liability suits…minority stockholders accuse company of fraud

2. Human interest case – may not involve much money, but has particular appeal to the news media (civil rights cases…zoning conflict…celebrity involvement…air or water pollution)

3. Routine case – commonplace results of being in business (breach of contract…workmen’s comp claims…tax refunds); such cases don’t usually require PR involvement

4. Testimony – cases involving a high-profile client or a company official accused of an illegal act

Litigation Journalism – the manipulation of media to advance the positions of plaintiffs in a civil suit or to promote the practices of trial lawyers by attracting new clients for class action litigation.

This is sometimes called litigation public relations because a lawyer simultaneously functions as attorney and publicist for a client.

Attorney Robert L. Shapiro (who represented O.J. Simpson in his ex wife’s murder trial) wrote in 1993: “that the calculated manipulation of the news media is essential for a defense attorney to counter what he considers the natural advantage of the prosecutor.”

Duty – a civil legal obligation to act in a way consistent with what might be expected of a reasonable person, as determined by a judge or jury.

Detrimental reliance – may occur when relied-upon information turns out to be faulty or when a promise is broken.

Examples:

· Advertising proves to be inaccurate because the copywriter relied on faulty information supplied by the research department

· PR person is the source for info to the media on the basis of a promise of confidentiality that is later broken

How to avoid trouble with the law:

1. Recognize your individual responsibility for your actions, rather than “I only did what the boss told me to” (the law won’t see it that way!)

2. Know your business

3. Ignore the vague lines between advertising & PR because the law often does

4. Decide how far you are willing to go to run a risk of jail, fine, cease & desist order or a corrective action

5. Know your enemy, especially government agencies that are likely to go after you

Government agencies that can get you in hot water:

· Postal Service – prohibits dissemination of obscene materials, lotteries, or material that would incite riot, murder, arson or assassination (newspapers and broadcast stations are exempted by law).  Some state laws prohibit the circulation of magazines carrying particular types of advertising.  Post rules regulate the size, weight & thickness of inserts mailed as Second Class.  Vendors have no constitutional right to send unwanted material to someone’s home.

· Securities & Exchange Commission – looks out for the rights of investors; deals with publicly traded corporations and requires certain personnel & financial information to be released to the public; this agency regulates annual reports and is responsible for the 2002 Sarbanes-Oxley corporate reform law that requires extensive examination of internal audit systems at companies (which are time consuming)

· Federal Trade Commission – looks out for the rights of both investors (compliance with antitrust legislation) & consumers (false claims in advertising & publicity releases); maintains standards for broadcast infomercials (program length commercials)

· Food & Drug Administration – protects consumers via guidelines for drug company advertising; approves products for specific uses based on research

· Federal Communications Commission – much of the FCC’s previous power was diluted by the Telecommunications Act of 1996; it can no longer require broadcasters to provide free public service time…the Fairness Doctrine was eliminated…political advertisements may not be edited, altered or censored in any way

Contempt of Court – when you comment on a pending case in such a way that it attempts to influence a jury or prospective jurors.  If an organization is involved in a court case, its arguments should not be advanced through advertising or publicity until the case is resolved.

Product Liability, Publicity & Advertising – calling consumer attention to products that later harm them raises liability concerns among PR writers and advertising copywriters.  Many now ask for certification of product reliability before writing news releases or ad copy.

Copyright laws – protect a creative work, both in form and in style, from publication in any manner.

If artistic efforts (writing, art, graphics, photography or other creative work) are created on company time, by an employee using company resources, they are the property of the employer.

Creative work purchased from an outside supplier requires a written agreement (exclusive rights or non-exclusive one-time rights).

Assignment – the transfer of ownership of copyright; both copyrights and assignments must be filed with the U.S. Library of Congress in Washington.

When copyrights expire, the creative work enters the public domain.

Copycatting – a common practice in advertising where ideas are copied because ideas can’t be copyrighted.

Fair use – a legal form of protection that allows a creative work to be excerpted - without permission - in criticism, comment, news reporting, teaching, scholarship or research.

Patents – government grants that offer protection for inventions and novelties

Trademarks – distinctive, recognizable symbols protected from infringement or use without permission (a combination of word, design, or both).
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