First Amendment, Libel and Privacy
(from Chapter 12 of Balancing on the Wire – The Art of Managing Media Organizations, Second Edition, by James Redmond & Robert Trager, copyright 2004)

“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.” - U.S. Constitution (First Amendment, December 15, 1791)

Prior Restraint – the government stops publication so the audience is unable to assess whether or not news content is quality.  Also called censorship. 

1. The U.S. SUPCO says prior restraint is only possible when 4 conditions are met:

2. publishing would threaten national security (revealing locations of ships at sea, position of troops during wartime); simply embarrassing the government is insufficient cause to seek prior restraint

3. material is obscene; obscenity is difficult to prove under the three-part Supreme Court standard so it is unlikely mainstream media would even come close to publishing something considered obscene

4. material would incite people to engage in unlawful action; this is the concept of “clear and present danger,” meaning a person intended to produce immediate lawless activity and publishing the material would likely accomplish this; the government could possibly stop a radio, TV or cable system from publishing because of their more immediate impact than print media

5. material includes “fighting words” or the type of language that has the impact of hitting someone, or that would create a danger of immediate violence; racial epithets do not constitute “fighting words”

Limits to Freedom of Expression:

· Courts have interpreted the First Amendment as limiting – but not absolutely restricting – when government may restrain freedom of expression.  The following guidelines are used to determine when the government crosses the line:

· very important speech – some expression (like political matters) is considered to have high value and is highly protected

· less important speech – some expression (like commercial speech) is considered to have lower value and is not rigorously protected

· speech of no importance – certain expression has no protection such as obscenity, deceptive advertising & blackmail threats

· Who Can Sue:

· the dead (and their families or estates) cannot sue

· no vicarious libel…even if you think what was said about someone else reflects on you, it had to have been said about you before you can sue

· no government entity may sue for libel for what is said about its performance

· no individual member or a large group may sue for libel based on what is said about the group or members of the group, but individual members of small groups may sue

· businesses, corporations, nonprofit organizations and groups may sue because they reputations that can be injured; showing an injured reputation involves proving loss of something like money, members or contributions

