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Chapter 11/Regulatory Influences

on Media Management

Regulatory influences – institutional (i.e, governmental) policies that affect the daily operation and management aspects of an electronic media facility.  Historically the federal government has played a major role in shaping the electronic media landscape.

Three branches of government:

1. Executive – executive office of the president, departments that form the Cabinet, independent agencies

2. Legislative – Congress, various administrative agencies

3. Judicial – Supreme Court, federal & district courts

Federal Communications Commission (FCC) - part of the executive branch; chairman & commissioners appointed by the president…chairman and two commissioners are from same party as president, so the White House has direct influence on electronic media policy.  FCC exerts the greatest influence of any federal agency on electronic media policy.

Function of FCC – to establish & evaluate policies and procedures…it can levy fines and forfeitures against licensees…it approves the transfer of a license from one company to another

FCC history:

· Wireless Ship Act of 1910 – govt. recognized importance of radio communication for safety & commerce; industry put under control of the U.C. Department of Commerce

· Radio Act of 1912 – established basic priorities for radio licenses

· Radio Act of 1927 – excessive congestion on the radio band resulted in creation of the Federal Radio Commission (FRC) to sort out the chaos; creation of the concept that the public owned the airwaves and stations “served the public interest, convenience and necessity”

· Communications Act of 1934 – FRC replaced by the FCC as an independent agency charged with regulating communication by wire and wireless (radio, telegraph, telephone, television, microwave, satellite)

· Telecommunications Act of 1996 – intended to promote competition and reduce regulation…ownership rules effectively eliminated…open competition encouraged between cable & telephone industries to lower consumer prices 

[p.229] The contemporary FCC continues its efforts to regulate telecommunications, although scholars question if this is possible given the rapid changes in the industry.
Impact of deregulation on the broadcast industry:

· Elimination of the Fairness Doctrine – created in 1949, it required broadcasters to cover controversial community issues and to provide “reasonable opportunity for the discussion of conflicting views;” by the late 1970s it was felt the Fairness Doctrine violated First Amendment rights to free speech

· Community ascertainment requirements – broadcasters no longer required to conduct time-consuming surveys of community leaders to determine the significant issues facing local communities

· Program quotas – FCC gets out of the business of regulating program content; no more requirements for certain percentages of educational, religious, public service, or news programming

· License renewal – procedures streamlined, length of licenses extended to 8 years instead of 3

· Local marketing agreements (LMA) – early 1990s FCC allows stations to take over programming and advertising sales for another station in the same market without owning the license; LMA’s are also known as Joint Services Agreements (JSA)
· Elimination of fin-syn rules – financial-syndication rules expired in 1995 (these rules had restricted networks from having a financial interest in the programs they aired, or having syndication rights)

· V-chip – since 1996 all new TVs have been equipped with a device to allow parents to block certain programming from children

· Primetime Ratings – system created in 1996 so networks would voluntarily label their programs for sex, violence & language

· Children’s TV programming – licensees must provide at least 3 hours/week of core educational & informational programming aimed at audiences under the age of 12; limits commercials during such programs to 10.5 minutes/hour on weekends, 12 minutes/hour weekdays

· Duopoly & triopoly rules – in 1999 FCC allows ownership of 2 TV stations in any market where there are at least 8; no duopoly allowed among the top 4 signals in a market.  In 2003 FCC allows triopoly ownership of 3 TV stations in a market where there are 18 signals with only one among the four highest rated

· EEO guidelines – broadcasters required to widely distribute notice of job vacancies since 2002...also required to take part in job fairs, scholarships and internships

· New technology development – FCC pledges to develop digital TV, digital audio broadcasting (DAB), and to allow phone companies to distribute video programming

· Digital TV – changeover finally happened in June 2009

Public File –stations required to keep certain documents that are available for public inspection during normal business hours including:
· The Public and Broadcasting – A Procedural Manual

· Annual employment reports

· Copies of all FCC applications

· Ownership reports

· Political file

· Letters from the public

· Quarterly issues

· Local public notices
Obscenity – it is against the law to broadcast material that:

· appeals to prurient interests (under community standards)

· depicts or describes sexual conduct (defined by state law)

· lacks serious literary, artistic, political or scientific value

Indecency – while it may be permitted under the First Amendment, it can be regulated.  The FCC’s 1987 standard defines indecent language as: “…material that depicts or describes, in terms patently offensive as measured by contemporary community standards for the broadcast medium, sexual, or excretory activities or organs.”

As of April 2012 the indecency issue has yet to be resolved by the courts.

Equal Time provisions – since 1934 broadcasters have been required to provide equal time for legally qualified candidates for public office; today it applies primarily to political advertising.  Stations must sell political commercials at the lowest-unit rate (LUR) on the rate card.  Newscasts are exempt. 

Hoaxes – since 1992 it has been illegal to broadcast a program that fit three criteria:

1. the sender knows information is false

2. the broadcast may cause public harm

3. the broadcast actually causes harm

Lotteries – while legal under federal and state law, it is illegal to broadcast information about a promotion if it involves prize, chance & consideration.  State-run lotteries are specifically exempted.

Contests – electronic media must be wary of liability issues by carefully vetting contests through management, and/or legal counsel

FCC/Cable TV:

Franchise – similar to a radio or TV license, a franchise is an FCC grant of a specific geographic area of operation

1992 Cable Act – designed to re-regulate rates for basic cable service

Telecommunications Act of 1996 – several impacts including:

· rate regulation for basic cable – eliminated as of 1999

· must-carry transmission consent – gives TV stations two options how they want their signal carried on cable: (1) cable system must carry the channel on its regular channel position or (2) station can give retransmission consent and negotiate with each cable system on compensation & channel position

· ownership provisions – in 2001 the courts ruled the FCC’s 30% cap was arbitrary & capricious & eliminated all requirements

· network exclusivity – cable systems can’t import network programs if a local station already carries them (example: ABC/Ch.9/Ch.5)
· syndication exclusivity (syndex) – since local TV stations pay top dollar for syndicated programs, cable franchises must block certain programs when requested

· program access channels (PEG) – 1984 Cable Act required that certain channels be designated for public, educational or governmental access; franchises may not censor or edit material on a PEG channel

FCC/Telephone Regulation:

An extremely complicated process due to jurisdictional boundaries; requires state and federal regulation.

Historically phone companies were regulated under a rate-of-return (ROR) framework – rates set at levels needed to produce enough revenue to cover costs.

Price cap regulation began in 1989 to limit the price companies can charge, rather than regulating prices.  This gave companies greater flexibility in dealing with competition and encouraged greater efficiency.

FCC and states regulate local exchange providers (LECs).  Public Utilities Commissions (PUCs) oversee rate regulation of local phone service as well as secondary services like caller ID.

The Telecommunications Act of 1996 led to consolidation (i.e., mergers) in the telephone industry.  [example: FairPoint Communications acquired Verizon telephone service in northern New England]
The Obama administration has placed a clear emphasis on broadband development to create a faster, nationwide infrastructure.

Net neutrality – the concept that a user should be able to access the Internet at any time & upload/download as much data as they want at a high speed.  

Telecommunications carriers want to manage the flow of data on their networks to slow down users who consume a great deal of bandwidth.  They also want to eventually charge higher fees to heavier users.  Congress may weigh in on this at some future date.

Other federal agencies with regulatory authority:

· U.S. Department of Justice – Antitrust Division deals with concerns over anti-competitive practices and the impact of mergers/acquisitions

· Federal Trade Commission – regulates false or deceptive advertising & unfair trade practices (other aspects of advertising fall under the FDA, USPO & SEC); states also have some say over advertising

· Federal Aviation Administration – authority over radio/TV transmission towers as they pose threats to aviation safety; daily inspection of tower lights required on all broadcast towers

Additional regulatory influence pertaining to broadcasters comes from:

· Consumer groups

· Self-regulation

· The press
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